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Jacques Moscianese (Executive Director, Group Head of Institutional Affairs, Intesa 
Sanpaolo) and Frank Qi (Senior Legal Counsel, Qualcomm), have been interviewed 
by Sara Ashall (Counsel, Shearman & Sterling) in anticipation of the 1st International
Mergers conference, to be held at University College London on 19 February 2020. 
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Sara Ashall:  The EC’s  focus  in recent  years  on procedural  infringements  in merger
control  has  resulted  in multi-million fines for  companies  e.g.  Canon/Toshiba EUR 28
million and Altice/PT EUR 125 million. 

Do you think this uptick in enforcement shows an effort on the Commission side to bring
enforcement in line with US practices, or is the Commission being over-zealous? 

How  has  the  Altice decision  in  particular  changed  the  way  businesses  conduct  due
diligence, draft interim covenants and conduct pre-closing?

Frank Qi:  For  businesses  that  participate  in  M&A,  the  EC’s  recent  enforcement  actions
certainly present concrete examples of the consequences of skirting the rules. To me, the fact
that enforcement actions were brought here speaks to the importance of preserving the sanctity
of the pre-merger notification and control system. But the level of the fines demonstrates how
the extent and magnitude of the conduct bear on the size of the penalty, and not so much a
reflection  of  any  specific desire  to  mimic  the  US  approach  to  gun-jumping  enforcement.
Indeed, fine imposed by the EC in the Altice/PT transaction was more than 10 times the highest
ever fine imposed by a US antitrust agency (DOJ in the 2016 ValuAct matter).  

Providing  the  appropriate  notification,  and  maintaining  the  requisite  separation  and
independence of the merging parties, are fundamental aspects of preserving the competitive
status  quo while  the  transaction  is  reviewed or  a  remedy to  fix the  identified competitive
problem is put into place. Whether or not the EC intended on making such a statement to the
broader  M&A  community,  the  message  has  been  received  nonetheless:  that  illegal
implementation of a transaction will be severely punished and deterred. 

For companies considering M&A, the lessons to be drawn from the Altice/PT case in particular
are  clear,  but  also  not  surprising:  best  to  continue  following  the  well-established  rules  of
appropriate pre-close behavior. Make sure due diligence is conducted with NDAs in place. Set
up and use clean teams. Do not give the prospective buyer veto or decision-rights over ordinary
course business not relevant to preserving the value of the target business.  Ensure the line
between what  is  or  isn’t  ordinary course business  is  drawn using objective criteria  readily
verifiable. And, lastly, do not exchange commercially sensitive information outside the clean
team  safeguards.  Repeat  M&A  participants  should  be  very  familiar  with  these  rules,
notwithstanding the fact  that they are sometimes tricky in application.  There is  heightened
sensitivity especially where the merging companies have substantive overlaps. Here, the EC
seems to be sending the message that  truly extensive transgressions that  border on Article
101(1) violations, such as those found in Altice/PT, will be subject to heavy penalties.

Jacques  Moscianese:  Actually,  I  would  say  that  the  sensational  part  of  the  European
Commission ruling in both cases was perhaps the level of the fines, whereas the decisions
themselves were not so surprising, according to Art. 14 of the EU Merger Regulation. 

After all, the suspension of a concentration is a fundamental principle of our legal system to
guarantee both the power to intervene of the European Commission and the stability of the
competitive environment. Thus, I would say that the Altice/PT and Canon/Toshiba cases have
not  substantially  changed  the  way  businesses  have  to  conduct  due  diligence  for  M&A
transactions. 

Moreover, the EU Merger Regulation itself grants the right to ask the European Commission a
derogation  from  the  stand-still  obligation.  Thus,  in  cases  where  the  derogation  from  the
suspension  is  reasonable  and  necessary,  the  European  Commission  can  allow  it  and  –
consequently – there is already a degree of flexibility in the current legal framework.
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Sara Ashall: Jurisdictional Thresholds: Under the previous mandate, the Commission
undertook  a  public  consultation  regarding  the  jurisdictional  thresholds  in  light  of
companies with low revenues,  but high competitive potential.  With the Commissioner
returning for a second mandate and the focus on regulating tech, these reforms may well
be back on the agenda. 

Do you think these  reforms are  necessary  to  cover an enforcement  gap or  represent
mission creep? Do you think they could ever work in practice? What will the effect be in
your industry?

Frank Qi: I think the Commission has demonstrated prudent restraint in declining thus far to
pivot  from its  jurisdictional  threshold  approach for  merger  control.  Are  there  hypothetical
anticompetitive  transactions  that  might  escape EC merger  review today due to  insufficient
turnover? Possibly.  

Theories about killer acquisitions or serial acquisition of potential competitors are certainly en
vogue today, but a material expansion of the transaction notification requirement could very
well overwhelm the Commission with deals that are overwhelmingly procompetitive or at least
competitively neutral. A successful merger control regime must be able to allocate its finite
resources  to  investigate the  transactions  most  likely to  have the  most  substantial  effect  on
European community. 

The net  effect of a sudden and substantial  increase in notification filings will  diminish the
ability  of  the Commission to  focus  on cases  with the largest  potential  impact.  Indeed,  the
Commission  has  already  recognized  that  its  jurisdictional  threshold-based approach  enjoys
supplementation by referrals from individual jurisdictions.

Jacques Moscianese:  In order to face the challenges posed by the digital economy, some
reforms  to  competition  law  are  necessary.  Countries  with  an  effective  competition  law
framework such as Germany and Austria have already started to experiment with changes to
their respective law system, implementing value transaction thresholds. 

I think we should wait and see how these reforms will work at the national level in the next
years, before introducing new thresholds for the merger assessment at the EU level. Indeed, the
European Commission’s aim must be wide in the digital economy, thus not limited to minor
revisions of rules. 

In  this  regard,  recently  the  Commission  has  already  proposed  new  rules  on  platform
transparency and free flow of data, and I think that it must continue in that direction. That’s
because  the  issues  that  arise  from the  emergence  of  the  digital  economy  are  many:  it  is
necessary  to  correctly  assess  the  value  of  data  and  to  promote  data  portability  and
interoperability, to solve the problem of the relationship between vertically integrated online
platforms and their users, just to name a few.

Sara Ashall: One of the first actions of the Commissioner under her new mandate has
been to launch a public consultation regarding a review of the market definition guidelines. 

Do  you  think  that  this  is  necessary  to  deal  with  new  business  models  in  the  digital
economy or do you think this is a band-aid to head-off the sweeping reforms called in the
wake of Siemens / Alstom?

Frank Qi:  My interpretation is  that  the Commission intends to  address  both product  and
geographic market definitions, not one or the other. On the one hand, I see the potential value
in re-assessing the guidelines. The types of businesses that tend capture today’s headlines are
certainly different  today than they were more than two decades ago. Competition law and
policy has also evolved based on its accumulation of experience and advances in economic
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theory. But at the same time, many of the competition law topics receiving significant attention
today – network effects and barriers to entry, zero-price goods, multi-sided platforms, dynamic
vs.  static  competition –  involve scenarios  that  antitrust,  in  one  way or  another,  is  already
flexible enough to address. 

The key to ensuring the guidelines are updated appropriately is that the analytical framework
be shifted  from one that  always begins  with market  definition to  one that  concentrates on
competitive effects – whether that’s price, output, quality, or innovation. Once this mindset is
adopted and shifted from feeling duty-bound to calculate market shares at the incipiency of an
investigation,  the  true ability  of  antitrust  to  adapt  to  different  industries  and different  eras
shines through.  

With any contemplated changes, it is important the Commission looks beyond Europe, but not
necessarily for the reasons raised by some in the wake of Siemens/Alstom. I am talking about
the impact on other antirust agencies around the world. When leading competition authorities
like the Commission make a change in its substantive approach to antitrust, you can be sure
that other more up-and-coming agencies will mimic the shift. 

The Commission should keep in mind how changes may be used and mis-used by agencies
where the scope of discretion of authorities in merger control is quite significant. Beware the
unintended consequence where the next deal receives quick EC clearance but runs into another
agency that blocks it on grounds not tethered to substantive antitrust or economics.

Jacques Moscianese: While the issue of the so-called European Champions is at the centre of
the EU debate, I don’t believe that we need a radical reform of the rules of market definition to
promote the creation of EU champions. I agree with Prof. Tommaso Valletti, the former chief
economist of DG Comp, on what he recently said to the press that we should not be obsessed
with the creation of European champions but, instead, we should find a sustainable model that
fits well with our history and our economy. 

By contrast, a reform of the market definition guidelines will be welcome if it will encompass
new ways to both define the relevant markets and calculate the market power, in “old” and
“new” markets. Such a reform must be conducted with the sole aim of promoting fair and
efficient  competition.  In  fact,  it  is  fundamental  that  we  preserve  the  specific  nature  of
competition  rules,  specifically,  its  independence  from the  political  power.  Obviously,  it  is
legitimate for Member States to incentivise the creation of large companies that could be able
to tackle competition at the global level. But this is mainly a matter of industrial policy. So,
Member State should be very careful in handling competition rules trying to use them to reach
political targets.

To hear more, see the Program, and register for the conference for free below:

* The views and opinions expressed in this document do not necessarily represent those of the speakers’ institution 
or clients.
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