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INTERVIEW WITH PETER FREEMAN CBE QC (HON)* 

Peter Freeman CBE QC (Hon) (Chairman, UK Competition Appeal Tribunal), has been 
interviewed by Dr Deni Mantzari (Professor, University College London) in anticipation of 
the 1st International Mergers Conference, to be held at University College London on 19 
February 2020 (Registrations & Program: here). 

Killer acquisitions: Should merger control be ‘reset’ to catch them? 

Merger control subjects normal commercial transactions to public law control in 
the interests of competitive markets and the consumer. For many years the 
consensus has been that mergers should be considered under a competition test. 
Controlling mergers on other grounds such national security raises different issues 
(see below). Most systems (not the UK’s, at least for now) provide for mandatory 
pre-notification of mergers that might restrict competition. 
Merger control is only one aspect of competition law as it applies to digital 
undertakings and issues, and probably not the principal one. The main focus is on 
antitrust and, possibly, regulation rather than on mergers. 

In relation to so called ‘killer acquisitions’, this is generally understood to mean 
those made by established or even dominant firms that stifle and extinguish 
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possible new competitors. It is said that as there is no established business being 
acquired, such mergers may fall outside most current merger control systems. 
 
If the concern here is with the activities of major digital companies that have 
grown rapidly, often by acquisition, to positions of dominance it might be thought 
the first thing to look at is dominance, how it should be assessed and whether it is 
working to the detriment of the consumer. This points to possible use of abuse of 
dominance law, but in the UK context this would suggest a market investigation, 
covering the whole of a relevant sector, to examine whether competition is 
working effectively. Acquisition practice, ‘killer’ or otherwise, could be readily 
examined in that context. This is in my view preferable to looking only at individual 
mergers as they come along. As for the specifics of merger control, there is always 
scope for reviewing qualifying thresholds and the scope of the control to ensure 
that it reflects market realities. No doubt this is receiving the necessary attention. 
But the key is to ensure that any substantive examination takes account of the 
effect of an acquisition on potential competition as well as any current actual 
effect. But one must beware of unintended consequences. In particular, by 
exercising too strict a control over the acquisition of start-up competitors by 
incumbents, there is a risk that a disincentive to setting up new businesses might 
be created, which could in turn harm innovation. So, a cautious approach would be 
advisable, and it is necessary to be clear what is the basis for the concern. 
 
If this is that the ‘killer’ acquisition is intended to ‘kill’ the target’s innovative 
ideas, this can be examined in an individual case, but a more comprehensive 
examination of whether such harmful activities are widespread would be much 
better achieved through a sector-wide investigation, preferably under the UK’s 
market investigation regime. If the concern is instead that the innovative idea is 
not being ‘killed off’, but is rather that too many innovative ideas are falling under 
the control of a single firm, then that issue can also be addressed, but this should 
also be done on the basis of proper information, some of which may come from 
consideration of individual mergers, but which again would be better obtained 
through a market investigation. 
 
Is the UK’s regime for judicial control of mergers fit for purpose? 
 
Recently, some have sought to question whether the scope and intensity of judicial 
control of authority decisions is too strict, with the effect, so they claim, that the 
authorities’ activities are impeded. However, so far as I am aware, no-one has 
suggested that this unevidenced concern could apply to merger control, where the 
UK system, based on judicial review by the CAT, has operated speedily and 
effectively for many years. It is indeed hard to see that the emergence of the 
digital age would in itself require any great change, as the CAT has shown (for 
example in the recent ASDA/Sainsburys case) that it can reach effective decisions 
in just a few days if necessary. 
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That said, in the context of any wider consideration of the relationship between 
the competition authorities and the courts in the UK, it has to be noted that the 
current system has evolved from that conceived in 2002, where the need for 
merger decisions to be subject to judicial review only (as opposed to full merits 
review in the case of antitrust) was mainly because the system involved 
consideration at ‘phase I’ and ‘phase II’ to be conducted by separate authorities. 
The phase II examination by what was then the Competition Commission was 
thought to be sufficiently thorough 
and independent to obviate the need for any further close examination of the 
substance of the decision. 
 
Under the regime that has been in place since 2013, however, both phases are 
conducted within a single authority, the CMA. Whilst the CMA no doubt makes 
strenuous efforts to ensure that phase II is conducted independently of phase I, this 
must be more open to question within a single authority than when the two phases 
were conducted by separate authorities. There may therefore be a case for 
strengthening the degree of judicial control going forward. For the moment, 
however, all seems well, but things may change. 
 
Are public interest interventions tending towards protectionism? 
 
There have indeed been some recent high-profile interventions by the UK 
government on grounds of national security or in the specific context of media 
mergers. There have also been changes to the qualifying conditions for national 
security intervention. However, it is in my view too early to say that this 
represents any kind of trend, far less a protectionist trend. 
 
When the 2002 merger control regime was introduced, substituting a substantial 
lessening of competition test for the old public interest grounds, the retention of 
specific public interest grounds for intervention was not given much attention. In 
fact, the ‘public interest’ cases that have arisen have attracted quite a lot of 
interest from the public, and hence from politicians, whether it is Cadbury/Kraft in 
the confectionery field (where no intervention was possible) or News 
International/Sky in TV (where it was). Of particular note was the Lloyds/HBoS 
case, where a new 
financial stability public interest criterion was enacted during the merger process, 
enabling the government to intervene to allow the merger, which might otherwise 
have failed on competition grounds. 
 
It is notable that there is no equivalent public interest regime at EU level, merely 
an 
acknowledgment that national controls may apply, subject to certain conditions. 
This means a merger can be cleared at EU level but prohibited at national level. 
Whether the EU should attempt to introduce its own public interest regime is for 
others to judge, but I can see substantial difficulties. 
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What is clear is that the UK regime has the merit of an established framework in 
which the government can, on clearly specified grounds, intervene if the necessary 
specific interest is established. The recent Lebedev case in the CAT shows that the 
mechanisms and time limits for intervention must be strictly observed. Subject to 
that, the public interest regime is applied through a broadly similar process as with 
purely competition cases and is subject to control by the CAT and the higher courts 
as necessary. As with merger control generally, all seems to be working 
satisfactorily at present, but things are liable to change, depending in part on how 
great a divergence from the existing EU regime occurs in the UK. The issue of 
possible protectionism emerging in merger control is just a part of a far larger 
picture. 
 


