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Interview with Julian Nowag (Lund University), by Sara Ashall
(Shearman & Sterling)*

Julian Nowag (Associate Professor, Lund University) has been interviewed by Sara
Ashall (Counsel, Shearman & Sterling) in anticipation of the second edition of the
International Mergers Conference to be held online with a series of 4 webinars from
May 17th to 20th, 2021.
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Sara Ashall: The EU Commission is often accused of being political in its enforcement of
competition law which infers that non-competition considerations are taken into account –
do you think this is a fair characterization?

Julian Nowag: Unsurprisingly, as a trained lawyer the answer is: it depends. And in this
case, it depends on where one draws the line between the political and the non-political, and
how and when something is labelled "non-competition". These lines determine the answer to
the question. Often accusations of political and non-competition issues being the driver of
Commission decision are rather themselves political tools. Tools in the struggle about which
direction competition law and policy should take.

Yet, it is rather clear that the Commission as a whole sees itself as a political Commission.
Indeed, it needs to be political. Otherwise, the debates around the democratic deficit and
accountability in the EU for the last decades would have been in vain. On the one hand, this
political drive seems clearly visible in the priorities and cases that the Commission takes. On
the other hand, the Commission is bound by a set of substantive rules. These rules are not
only the same as in private enforcement action but the Commission’s compliance with those
rules is frequently checked by the EU courts.

There was much talk a year ago at the beginning of the pandemic about the use of the
failing firm defence which hasn’t really come about, at least at the European level. Is that
what you expected or is it still too early to tell as we only now start to survey the wreckage of
the economy?

This is a rather practical question, so I have to rely on what I hear from practice. From what I
hear, the overall M&A activity substantially reduced at the beginning of the pandemic. Thus,
it is not surprising that we have not seen many cases yet. However, with the uptick in M&A
activity, we might see more of such questions coming up. Overall, one might also wonder
whether the generous State aid provided might have also reduced the number of failing firms,
at least in the short run.

Will the explosion of foreign direct investment reviews across Europe cause conflict with
the existing merger control regimes?

Tensions and conflicts are unavoidable where new laws are enacted and the relationship to
established legal regimes still has to be determined. In terms of the EU merger rules, we need
to think about two situations.

First, foreign direct investment regimes adopted by the Member States. In these cases,
interaction with the rules on public interest exceptions for public security and others matters
in the EUMR come into play. These provisions make a link to the free-movement rules. Thus,
compliance with the free-movement rules on capital and establishment is needed, in particular
where such foreign direct investment rules also apply to intra-EU situations. These questions
might give rise to cases being brought by the Commission. Yet, in the current climate private
enforcement and the involvement of the ECJ via the preliminary reference procedure might be
more relevant.
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The second situation concerns EU rules. We are already seeing a slow move towards
harmonizing aspects of foreign direct investment screening by the EU. Such harmonization
efforts which lead to the adoption of (more) EU rules on foreign direct investment would
create less conflict with the EUMR, although specific questions on the relationship between
the two regimes might arise.

To hear more, see the Program, and register for the conference for free below:
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