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Inge Bernaerts (Director - Policy and Strategy, DG COMP) has been interviewed by
Laurence Bary (Partner, Dechert) in anticipation of the 12th edition of the New
Frontiers of Antitrust Conference to be held online with a series of 4 webinars from
June 8th to 11th, 2021.
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Laurence Bary: On 15 December 2020, the Commission published its proposal for the
Digital Market Act, which considers the introduction of an ex-ante regulation mechanism
for “gatekeepers” in the digital world. In particular, the proposal contemplates the adoption
of a list of dos & don’ts – behaviours that would either be prohibited per se or required
from the gatekeepers. Although the Commission’s initiative aims at ensuring market
contestability and preventing unfair practices in the digital sector, ex-ante regulation –
especially when it entirely prohibits some behaviours or imposes strict constraints on
companies – may also stifle innovation in the market and prevent the emergence of new
products or business practices, to the detriment of consumers. If the legislation is adopted,
how would the Commission ensure that all market players (even gatekeepers) retain the
necessary flexibility to innovate and introduce new products, services or business models?
Would you envision the possibility for a gatekeeper to request a comfort letter before they
launch a new initiative?

Inge Bernaerts: Sometimes there is a false belief that regulation equals stifling innovation
but that is not necessarily the case. On the contrary, there are many good examples of
regulation promoting competition and stimulating innovation. The defining question is what
you regulate and how.

As for the Digital Markets Act, the Commission has given careful attention to ensuring that its
proposal is focussed. Firstly, the DMA is focused on the largest companies only, holding a
strong and entrenched position as gatekeeper. The prohibitions and obligations of the DMA
also apply only to those core platform services for which the undertaking is found to be a
gatekeeper. Secondly, the prohibitions and obligations in the DMA have been carefully
selected based inter alia on more than 20 years of active antitrust enforcement. They are
specific and narrow in scope.

It is not foreseen that gatekeepers can request comfort letters. As under competition law,
companies will need to self-assess their behaviour – with the difference that the do’s and
don’ts of the DMA are much more precise than Articles 101 and 102 TFEU and that
companies will be formally designated as “gatekeeper” by Commission decision before the
prohibitions and obligations become applicable to them. The Commission can also issue
Guidelines and provide clarifications through so-called implementing acts. And, as far as the
modalities of compliance with some of the obligations and prohibitions are concerned, there is
room for a compliance dialogue.

Ex-ante regulation is also presented as a mean to remediate the significant delays
associated with ex-post enforcement. The Google investigations took 7 to 9 years to be
concluded, which is indeed a very long time, especially in the fast-paced digital
environment. However, could a wider recourse to interim measures not solve at least part of
the problem, without enticing all the rigidities of an ex-ante mechanism? After the
Broadcom case, practitioners were expecting a revival of such interim measure
proceedings, but this has not yet happened – are there any reasons for the apparent
reluctance of the Commission to use this tool (on which other authorities, including the
French Competition Authority, frequently rely in the digital area)?
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As to interim measures, it is true that with the Broadcom investigation we woke up interim
measures from a long slumber. We also reached a very good outcome for competition that
effectively resulted in the disappearance of exclusivity, quasi-exclusivity and minimum
purchasing clauses from Broadcom’s contracts. And we do intend to use interim measures
more often where appropriate. But the purpose of interim measures in competition cases is not
to speed up proceedings. They are rather a procedural tool under EU law to address situations
where there is a risk of irreparable damage to competition, a risk of “fait accompli” depriving
the final decision of its effectiveness. The substantive proceedings leading to a final decision
continue in parallel in such cases, making enforcement overall more resource intense rather
than less.

In the DMA, the law sets out which precise do’s and don’ts are expected from gatekeepers.
Not only should this facilitate compliance, but it also implies that, when gatekeepers do not
comply, fines and remedies can be imposed without the enforcer having to establish on a
case-by-case basis that the undertaking is a gatekeeper and that the behaviour concerned is
harmful.

Since the announcement of the Digital Market Act, some voices have risen to question the
prominent role that would be granted to the Commission in this new regulation system. On
the one hand, some have suggested that ex-ante regulation should be entrusted to a
separate, independent body – similar for instance to national regulators in the telecom or
energy sectors. On the other hand, others have called for a greater role for national
authorities and a clarification of the interaction between the DMA and the bloc's
competition law and national regulations. The governments of France, Germany and the
Netherlands have in particular emphasized in a joint paper that “private enforcement
would further increase the effectiveness of the DMA” and that “it must be clarified that
private enforcement of the gatekeeper obligations is legally possible.” How do you see
things in that respect? Is the Commission best placed to enforce the DMA? If so, which
branch of the Commission should be entrusted with that role? Could a new regulatory body
be created, either within the Commission or outside, to ensure the ex-ante regulation of the
sector? And how is the cooperation with Member States envisioned (both at the level of
NCAs and with respect to private enforcement)?

The DMA is a harmonisation tool providing solutions for contestability problems and unfair
practices linked to gatekeepers with EU relevance. This explains the centralised enforcement
powers at EU level in our proposal. This is because gatekeepers – and the problems associated
with them – by definition have a cross-border impact and because fragmentation can have
certain and immediate consequences. The rules for, say, the access conditions for data or an
app stores, cannot be different from one Member State to another. As members of the Digital
Markets Advisory Committee Member State experts play an important role in the decision
making at EU level and mechanisms are foreseen for the Commission to cooperate and
coordinate closely with national authorities.

In this regard, it is important to underline that the Commission and national competition
authorities will continue to enforce the competition rules in parallel with the DMA. Both legal
instruments serve different whilst complementary objectives. To ensure efficiency in
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enforcement and consistent outcomes, close cooperation between the Commission and
national competition authorities will be needed. Such cooperation and coordination will
strengthen the enforcement of both the DMA and the competition rules.

Regarding the Commission’s internal organisation for the enforcement of the DMA, this has
not yet been decided although three different directorates general including the competition
directorate-general are behind the proposal and contribute their expertise.

Finally, as for competition law, private enforcement of the DMA certainly has its place and
importance to complement public enforcement. That is another reason why it is important to
formulate the do’s and don’ts as precisely as possible in the DMA, so that they can be relied
upon and enforced also in national courts.

To hear more, see the Program, and register for the conference for free below:
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