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Thursday 17 June 2021

Interview with Rima Alaily (Microsoft),
by Maureen Ohlhausen (Baker Botts)*

Rima Alaily (Vice President & Deputy General Counsel - Competition Law Group,
Microsoft) has been interviewed by Maureen Ohlhausen (Partner, Baker Botts) in
anticipation of the 1st “IP & Antitrust: Hot issues” Conference to be held online with
a series of 3 webinars from June 15th to 17th, 2021.
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Registrations & Program here
Maureen Ohlhausen: It seems we are facing a uniquely heated time for competition law,
with calls for reform of established norms and foundations. With this, there is a push
underway globally to reevaluate whether and how competition law is suited to analyze
issues surrounding technology and data as there is a heightened sensitivity of the power of
digital platforms over communications media. Are we witnessing a competition law
revolution or trying to do too much? Are these calls seeking excessive antitrust enforcement
or new tools to address a new set of challenges? And is this the right way to think about the
problem?

Rima Alaily: Digital technology is transforming our societies, our economies, and our
politics. While the benefits have been manifold, there are legitimate questions and concerns
that are being raised about the changes wrought by technology, particularly the rise of a
handful of large digital platforms that are capturing a disproportionate share of the economic
opportunity on the Internet by intermediating access to consumers for millions of creators,
developers, and businesses.

While competition law is an important tool in addressing these concerns, it is not the only
tool. To be sure, at least in the U.S., some targeted reform of that law may be appropriate to
promote deterrence. But we should be hesitant to stretch competition law too far, lest it
become untethered from its core guiding principle: the consumer welfare standard. Using
competition law to advance meritorious political and social objectives eliminates the clarity of
objectives that a regulatory structure needs to be successful. To address the full range of
concerns, governments need to identify and bring to bear the available and complementary
legislative, regulatory, and policy tools across a variety of disciplines, including privacy,
digital safety, consumer protection, and more.
In some areas, as your question suggests, we need new tools to address new challenges. The
problem posed by massive digital platforms that intermediate access to consumers is a prime
example. New regulatory structures, such as the DMA, hold the potential to rapidly promote
competition and innovation in spaces where gatekeepers are suppressing competition. But for
the DMA or similar tools now under consideration in the U.S. to succeed, they must remain
focused on the role of these platforms as intermediators.
App stores and, more specifically, how companies run their app stores, are front and center
in both the EU and US. The EC just filed a formal complaint challenging Apple's app store
rules just before the start of the now-concluded trial in the U.S. in which game developer
Epic challenged Apple's app store rules. How do you view these challenges in light of the
argument that app stores have become a gateway to popular digital platforms?
Apps play an important role in the daily lives of billions of consumers and help to enable the
modern digital economy for millions of businesses. The innovation that drives the app
economy needs healthy and vibrant digital platforms that are open, operate fairly, and enable
choice and competition. That is why there is an industry consensus around open app stores.
It’s also the case for Windows and we have principles reinforcing it.
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Is data an indispensable product and how does the essential facilities doctrine fit into
considerations of data access and sharing?
It depends. The role and value of data vary from one scenario to another. It may be worthless
noise, or it could be useful in training an algorithm. It may be input into or processed by
digital products and services or it may be monetized itself. In each of these scenarios, data
may be ubiquitous and non-rivalrous, or it may be unique. And uniqueness may not be related
to the data itself but may instead be tied to a monopolized means of collection. Only a careful
analysis of the facts can determine whether application of the essential facilities doctrine is
appropriate, and even so, it is likely to come into play in a limited set of circumstances. In
circumstances that fall outside the essential facilities doctrine, if we want to enable more data
access and sharing, to unlock innovation, a focus on the practical aspects of doing so and
making the process easier would help. Policymakers can work with industry, academia, and
civil society to develop incentives, infrastructure, and mechanisms to responsibly share public
and private sector data within – and across – organizational and national boundaries that are in
line with the rule of law and safeguard human rights, while allowing for effective data re-use
for innovation.

To hear more, see the Program, and register for the conference for free below:
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