3rd Cartels Workshop: An advanced seminar on substantive
and procedural EU developments
Workshop I - Substantive Issues, Wednesday 19 January 2022

Interview with María Luisa Tierno Centella (CNMC)
by Kyriakos Fountoukakos (Herbert Smith Freehills)

María Luisa Tierno Centella (Competition Director - Spanish Competition Authority)
has been interviewed by Kyriakos Fountoukakos (Managing Partner, Herbert Smith
Freehills) in anticipation of the 3rd Cartels Workshop, to be held online with a series of
2 webinars on Wednesday, January 19th and Thursday, January 20th.
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Kyriakos Fountoukakos: It seems cartel enforcement is back! We have seen dawn raids
conducted again by the European Commission recently after a hiatus during the Covid
period and I believe the Spanish Competition Authority never stopped, even during the
Covid period. Do you foresee a period of stronger enforcement against cartels at EU and
national level and are there any particular types of cases that could be the focus? Do you
see a push by politicians or the public for stronger cartel enforcement and how do you
try to advocate for stronger enforcement as a regulator?

María Luisa: Certainly, the CNMC has continued conducting dawn raids during the covid
period, once we made sure that it was possible to deploy our resources safely, taking all the
available sanitary measures to protect individuals. We have reduced considerably the rate of
annual dawn raids in 2020 and 2021, but half of the dawn raids undertaken in 2021 took place
in the last quarter, during my term. I hope that in 2022 we will be able to meet the pre-covid
figures, since we do have a pipeline for inspections. Dawn raids are essential to dismantle
cartels and other practices, and it is important to find the way to conduct them, even under
these circumstances. We had previous experience inspecting electronic devices remotely from
the premises of the companies when the individuals were not present. Hence, being
confronted with the fact that part of the staff is teleworking due to covid protocols has not
been an insurmountable challenge for us as such. Now, beyond the numbers, you can expect
me not to underestimate this investigation tool and to be determined to ensure that a constant
review and sharing of experience within the Directorate for Competition and with other
authorities enables us to stay abreast of technology and to adapt to new practices while
respecting the parties’ rights of defense. Therefore, we are looking afresh to our practices
since the last shift of inspections, drawing lessons from the long-standing experience we
combine from both the CNMC and DG COMP and making sure that we spend the necessary
time on the devices and that we detect less obvious communications in the most efficient way,
to serve the public interest.
We have a well-established leniency policy, we have a state-of-the-art whistleblower
instrument, we can target both individuals and companies and we have recently announced the
possibility to take into account effective compliance programs to avoid banning companies
from contracting with the administration. I am genuinely impressed by the ability of our
Economic Intelligence Unit to screen, process and analyze data and to apply artificial
intelligence, delivering intelligence reports to orientate our actions or verify suspicious
patterns and leads, particularly in public procurement and other bidding markets. Since there
is no doubt that ex-officio detection is the perfect complement and premise for the success of
all other tools to fight against cartels, our ability in that regard is a reference amongst
competition authorities, as we saw in the ICN Cartel Workshop of last November.
Cartel enforcement and enforcement in general requires a steady record of decisions and of
decisions upheld in court. The CNMC is one of the most prolific enforcers within the ECN,
even if it is subject to stringent deadlines to bring about its cases. We are also making sure that
the core documents in infringement cases (such as our statements of objections, and our
decisions proposals for the Council) comply with the highest standards in terms of
systematicity and motivation, finetuning them with the combined experience gained within the
CNMC, within the European Commission and from Spanish and EU case law.
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Finally, some legislative changes are foreseen to introduce a settlement procedure adapted to
the Spanish legal framework. Such an instrument currently provides for 60% of all cartel
decisions and all cartel fines of DG COMP and has also inspired their cooperation procedure
for other antitrust cases. The chances are that we will be shaping that procedure and applying
it for the first time soon. Considering my role in bringing about EU settlements, I sincerely
hope that we will also be able to make it a success for the CNMC, as yet another means to
reinforce the anti-cartel toolset.
If I have to highlight one area, we are particularly vigilant in terms of ex-officio activity for
bid rigging cases. Public procurement has always been relevant to our activity, but it will be
crucial in the current context. We consider that the combination of enforcement and advocacy
is very effective to fight against bid rigging cartels. While the leniency program, our ex-officio
force and the dawn raids are key to cartel detection, the training of the contracting authorities
in public procurement has proved to be another useful source for cartel detection. We have
been providing specialized training to the relevant civil servants to help them to detect
collusion leads and evidence during the contracting process and the number of consultations
and referrals to the CNMC coming from them has increased substantially. I think that this is a
clear evidence of the growing awareness of the public administrations about antitrust
enforcement.
So you see, we are determined and ready to make our very best contribution to strong
enforcement against cartels. We are very aware of our role in protecting the public interest for
the sake of the economy, the sake of the companies which play by the rules, of consumers and
taxpayers.

There has been a lot of debate about disincentives on leniency including the burden of
disclosure and continuous cooperation and of course the exponential rise of private
damages actions in a number of Member States (and non-member countries like the
UK). Does this worry you as a regulator and what are you doing to ensure the incentives
for leniency stay strong? Are you trying to uncover more cartels ex officio through other
means (e.g. new software tools, whistleblower tools etc)?
I have partly replied to this when addressing your former question, explaining how – indeed –
we have a full set of tools, some of which are well established and some which have just been
introduced.
Private claims play a role in the assessment of costs/benefits that companies make to decide
whether to cooperate or not. Private actions in Europe may play a more important role in
certain cases (for instance the flood of claims after the High Court confirmed our decision
about the car manufacturers cartel, or those concerning the European Commission’s trucks
cartel case), but they do not constitute the only factor in the equation. Think that international
cartels have been exposed for many years to treble damages in the US, in a system of opting
out from class actions, etc. There are other variables in the equation as well. This is why it is
so important to reinforce the other complementary tools and incentives, and to ensure a
deterrent record in court. Spanish law has included the public contracting ban as an additional
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sanction for antitrust offences, which should act as an extra deterrent for antitrust
infringement. Cooperation within the lenience program affords protection against the
economic sanction, but also the contracting ban, so it constitutes an additional incentive for
the leniency program to compensate the private damages actions.
Ex-officio detection is another way to incentivize the leniency program. The reinforcement of
the Economic Intelligence Unit is one of the priorities included in our Strategic Plan. The Unit
uses forensic examination tools developed in-house by the CNMC and tailored commercial
software to meet the needs of the authority (indexing systems, search and filter engines, text
recognition and other applications). The complete public procurement database is our main
source for screening. We have already opened several investigations thanks to that work. Then
we count on the long-lasting experience as investigators in our ranks, to actually investigate
the case and to meet the burden of proof to the necessary standard.

An interesting area that is being discussed at the moment (and which we will definitely
discuss at the forthcoming seminar in January) is cartels beyond classic price fixing such
as the recent car emissions cartel which focussed on technical cooperation? Does the
Spanish authority have a specific view concerning these situations, for example being
more permissive when it comes to cooperation regarding legitimate aims such as
sustainability?
Antitrust enforcement, including anti-cartel enforcement requires assessing the competition
parameters at stake in any given activity/market/sector. Surely, price is more often than not a
relevant competition parameter in the large majority of markets and tempering with it would
attract enforcement, but there are other parameters on which companies may be competing or
should be competing and they are as relevant as prices. A trader in a bonds market, for
instance, competes on pricing, but also on risk management. In many markets companies
compete on innovation, on securing provision of services, etc.
On your other point: It is difficult to conceive that a cartel would be legitimate on
sustainability aims, frankly. The car emissions cartel is an example of precisely the opposite:
companies colluding not to innovate, colluding not to achieve a better sustainability standard.
For the time being, there is not much evidence of competition being a break to
environmentally friendly agreements, but instead, there is evidence of how competition
enforcement can break a cartel conceived precisely to defy environmental standards,
objectives, and improvements.
Speaking of cooperation agreements which are not cartels, in most situations companies are
able to pursue sustainable goals and other initiatives without infringing antitrust rules, but it is
very difficult to speak in the abstract. At some point, the debate will have to come down to
defining what “sustainability” actually means. Arguably, the wider the definition, the tighter
the conditions, since a very wide definition might entail not only what the doctrine calls
“greenwashing risk” but a more encompassing one, because “sustainability” can refer to many
more concepts than environmental goals. Then, we will still have to see the merits of the
arguments case by case. Clear and important sustainability goals should be assessed to decide
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whether a given cooperation is at all restrictive or whether some restrictions may be
indispensable to generate outweighing potential efficiencies shared with consumers without
eliminating competition in a substantial part of the market. There is scope for the latter points.
We are both following and taking part in the on-going debate concerning the review of the EU
horizontal block exemption regulations and horizontal guidelines.

To hear more, see the Program, and register for the conference for free below:

* The views and opinions expressed in this document do not necessarily represent those of the speakers’ institution or clients.
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