3rd Cartels Workshop: An advanced seminar on substantive
and procedural EU developments
Workshop II - Procedural Issues, Thursday 20 January 2022

Interview with Juliette Enser (CMA)
by Daniel Vowden (Herbert Smith Freehills)

Juliette Enser (Senior Director of Cartels - CMA) has been interviewed by Daniel
Vowden (Partner, Herbert Smith Freehills) in anticipation of the 3rd Cartels Workshop,
to be held online with a series of 2 webinars on Wednesday, January 19th and
Thursday, January 20th.
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Daniel Vowden: Significant amendments were made to the UK enforcement regime at
the very end of 2021. Starting with the CMA's settlement procedure, new guidance
issued on 10 December provides that a settling party must agree not to legally challenge
an infringement decision, including any financial penalty that is imposed. Can you
elaborate on the rationale for this change? Is there a risk that fewer companies will be
willing to settle in future?

Juliette Enser: In December 2021 the CMA made changes to its Guidance on the CMA’s
investigation procedures to provide that the CMA will only agree to settlement if the settling
party agrees that it will not subsequently appeal against the CA98 decision, including any
financial penalty imposed. The changes will ensure that any settlement brings finality to the
investigation and cannot be re-opened by the settling party subsequently appealing against the
infringement decision.
The purpose of the changes is to ensure that settlement yields procedural efficiencies and
resource savings by drawing a line under cases and enabling the CMA to open more
investigations. The new policy followed an (unsuccessful) appeal by a party in an
investigation involving resale price maintenance in the musical instruments sector (the Roland
appeal).
Such a requirement is in line with the CMA’s settlement process, which is voluntary. Parties
are not obliged to settle or even enter into any settlement discussions, even where these are
offered by the CMA. Likewise, we are not obliged to settle or even enter into any settlement
discussions, even where the parties under investigation offer to settle. Both sides are also free
to withdraw from settlement discussions at any time during the settlement procedure.
We do not expect that the changes to the rules will deter businesses from settling who are
genuinely committed to achieving an end to the process. Businesses that are serious about
finality will not be deterred by any requirement that they will not challenge or appeal against
the infringement decision to the Competition Appeal Tribunal.

The CMA also issued revised penalties guidance on 16 December 2021, following
consultation earlier in the year. For those who have not yet had the opportunity to
review the guidance, are you able to flag two or three key messages that businesses and
their advisors should be aware of?
In revising its penalties guidance, the CMA has been particularly mindful of the need to
ensure that the level of penalty ensures effective deterrence especially in cases involving large,
often global businesses. This underlines the need for those at the top of businesses to take
steps to embed compliance throughout their organisation or risk substantial fines.
The key changes to the guidance include:
•
A new approach to specific deterrence and proportionality. Formerly, the CMA
considered in a single step whether the penalty needed to be adjusted for specific deterrence
and proportionality. In its updated guidance the CMA has replaced this with two separate
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steps. The first step is the question of specific deterrence which shapes the penalty to ensure
that it is sufficient to deter the undertaking from breaching competition law, having regard to
its size and financial position and any other relevant circumstances of the case. In addition,
we have clarified in the updated guidance that an undertaking’s worldwide turnover is the
main factor that we will take into account when considering an uplift for specific deterrence.
The second step is to assess whether the proposed penalty is proportionate and appropriate in
the round.
•
Removal of the mitigating factor of genuine uncertainty on the part of the undertaking
as to whether the agreement or conduct constituted an infringement and novelty of an
infringement. This factor has been removed on the basis that, as demonstrated by the CMA’s
previous practice, it was very rare that a businesses’ uncertainty would be of a nature to justify
a reduction in penalty where that business had intentionally or negligently carried out
infringing conduct. However, there is still scope for a reduction in penalty where the case
involves a genuinely novel application of the law.
•
Removal of the mitigating factor for adequate steps having been taking to ensure
compliance. Previously a business that had put in place an adequate compliance programme
could receive a 10 per cent discount on its penalty. However, we felt that this discount was no
longer justified at this point in the evolution of competition law. Rather, we expect businesses
to be embedding a culture of compliance in any event and a business that had been penalised
following an infringement would have an additional incentive to do so.

Do you think an increase in potential fines is sufficient to ensure deterrence, or will other
enforcement tools be used by the CMA to a greater degree in future (e.g., director
disqualification orders)?
The CMA’s consistent approach has been to use a range of tools to achieve compliance with
competition rules. Indeed, in our experience, most businesses want to comply with the law
and we have published a range of guidance to help them do so.
That said, effective deterrence also helps protect consumers, businesses, and the wider
economy from anti-competitive practices. Penalties perform a crucial function in signalling
the unacceptability of commercial practices that infringe competition law and the serious
potential consequences of engaging in such practices. Financial penalties for breaches of
competition law are seen not only within the UK, but also globally, as the main corporate
sanction to penalise and deter competition law infringements. In revising its penalties
guidance, the CMA has been particularly mindful of the need to ensure that the level of
penalty ensures effective deterrence (within the limits of the legislative scheme) especially in
cases involving large, often global businesses.
However, financial penalties are not by any means the sole potential consequence for
companies or individuals that have been involved in infringements of competition law. For
example, the UK has a director disqualification regime under which directors of infringing
businesses can be banned from acting as directors in the future. We now routinely consider
whether to pursue director disqualification in cases where competition law has been broken so
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the prospect of disqualification has never been higher. As a result, a total of 25 directors have
been disqualified for their involvement in illegal anti-competitive practices and we are
currently investigating others. The CMA also has criminal enforcement powers in relation to
the individuals involved in a cartel and will always consider if a case is suitable for potential
criminal enforcement. Infringing companies may also face other reputational or commercial
consequences and indeed, the UK Government has recently announced its intention to
introduce legislation to strengthen the debarment regime in public procurement so that
infringing companies may in the future face mandatory exclusion from future public tenders.
Taken together, these consequences should provide a powerful set of incentives for companies
to comply with the law.
We may well see further reforms to the CMA's cartel enforcement regime in 2022 as the
UK Government seeks to modernise competition policy following wide-ranging
proposals issued for consultation by the Department for Business, Energy and Industrial
Strategy ("BEIS") ("Reforming Competition and Consumer Policy"). These proposals
seem an expression of the CMA's new autonomy following Brexit. While you cannot
speak to specific future reforms, do you think there is a risk of material divergence in
law and policy as between the CMA and the European Commission and other national
antitrust agencies in Europe in the context of cartel enforcement?
In considering how Brexit might impact cartel enforcement, I think it is worth remembering
that when it comes to the basic prohibitions of price-fixing, market sharing and bid-rigging,
there is a broad global consensus that such prohibitions are justified by the significant
economic damage that such behaviour inflicts on consumers and the economy more generally.
Thus, any changes to the UK regime are more likely, as is the case with most of the proposals
that the UK Government is currently consulting on, to revolve around questions of procedure,
remedies and redress.
Of course, the CMA will continue, like other competition authorities worldwide, to refine and
improve its approach to tackling cartels, and to learn from other agencies as we do so.
Moreover, when it comes to tackling cross-border cartels, cooperation between agencies
remains key. In that context, we are committed to continuing our engagement and
cooperation with a wide range of international partners. This includes continuing to
collaborate closely with the European Commission and competition agencies of the EU
Member States.

To hear more, see the Program, and register for the conference for free below:

* The views and opinions expressed in this document do not necessarily represent those of the speakers’ institution or clients.
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