
Interview with Yann Guthmann (Autorité de la concurrence)
by Gönenç Gürkaynak (Elig Gürkaynak Attorneys-at-Law)

Yann Guthmann (Head of Digital Economy Unit - Autorité de la concurrence) has been
interviewed by Gönenç Gürkaynak (Partner, Elig Gürkaynak Attorneys-at-Law) in anticipation of
the 13th New Frontiers of Antitrust, to be held in Paris on Tuesday, June 21st.
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Gönenç Gürkaynak: Competition law can address sustainability issues, which at the
same time might fall under Article 101 or Article 102 of the TFEU. These might include
whether the agreements between competitors, which on their face restrict competition,
could serve towards the improvement of the environmental sustainability, which in turn
would not fall under Article 101 or does fall under Article 101 but are exempted under
Article 101(3). For instance, the parties to the agreement may assert with scientific data
that the agreement will decrease electricity consumption and thereby address climate
change but the agreement will also increase prices. Assuming that sustainability
concerns in a specific matter are scientific statements, where should the line be drawn in
considering whether the benefits surrounding environmental sustainability, which has its
effects on a greater scale, outweigh the concerns towards efficiency optimization in a
given market?

Yann Guthmann: First, I have to state that the following answers are in my personal name
and do not necessarily reflect the views of the Autorité de la concurrence.

Sustainable development is one of the main challenges of the world of tomorrow and you are
right to say that competition can be instrumental in addressing environmental challenges.
Mindful of the need to make a contribution, the Autorité has made the environment a priority
in its work for many years now and has created a dedicated thematic within its investigation
services to better take into account the objectives of sustainable development.

Concerns relating to sustainable development will continue to be integrated in the
decision-making practice of the Autorité, which will focus on targeting the most harmful
anticompetitive practices in this area. The Autorité will also continue to support companies
wishing to benefit from guidance on this subject, for example when they plan to carry out
concerted actions with an environmental objective. The Autorité also participates in the work
carried out at the European level on this subject within the framework of the Green Deal
launched by the European Commission

How to draw the line between environmental gains and competition restrictions is not an easy
task and will lead, I think, to numerous and fruitful debates in the coming years. To illustrate
the complexity of it, in the example mentioned in your question, one could argue that the
environmental benefits of a decrease in electricity consumption vary depending of the energy
mix.

We see in recent cases of the European Commission the use of behavioural economics in
considering whether a practice of a dominant undertaking in a given market constitutes
an abuse of a dominant position. What should be the standard for the competition
authorities to accept the statements or findings of behavioural economics such as “status
quo bias” (i.e. tendency to stay in the default choice) as evidence in abuse of dominant
cases? Similarly, to what extent the dominant undertakings can be held responsible for
the consumer behaviour considering that it might be particularly hard for the authority
to establish that the said dominant undertaking can reasonably be expected to consider
such future behaviours of the customers.
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The use of behavioural economics in some cases illustrates to me how complex certain cases
can be. Cognitive biases were previously limited in the fields of psychology and sociology and
it is interesting to see them appear in the “competition field” (and more importantly in the
consumer’s protection area). In my humble opinion, biases just are biases. You can use them
for good through nudges, for example, to adopt environmentally-friendly habits (“green
nudges”) or you can misuse them, through dark patterns. You could draw a parallel with the
dominant position that in itself is not illegal, it is the abuse of it that is problematic.

Do you think an increase in potential fines is sufficient to ensure deterrence, or will other
tested real-life outcomes of the economic regulations (through empirical studies) present
that economic regulations rarely yield the desired outcomes. Even regulations with
seemingly strong economical foundations i.e., those that were specifically designed to
remedy obvious structural market failures such as natural monopolies, generally failed
to create outcomes similar to those of competitive markets. In light of these facts, what
are your thoughts on the recent DMA, which apparently internalized these tests in a
rather opaque manner without any additional market analysis process and foresee
ex-ante obligations based on a quantitative criteria (i.e. market share) without further
analyzing the actual market power? What should be the ideal standard in imposing
ex-ante obligations on, for instance, “gatekeepers”, in the absence of the requirement to
establish links between the obligations and the market failures that these obligations aim
to deal with?

To quote a phrase that appears in a Marc Levy’s book, we should “live in theory, because in
theory, everything goes perfectly”. Alas, the real world is as it is and we shouldn’t fool
ourselves to wait for a perfect solution before trying to fix a problem (That’s a bias called the
fallacy of the perfect solution by the way). In my opinion, what is important is that the
solution proposed improves the situation and I firmly believe that sounded economic
regulations improve the markets where they are implemented. Regarding the DMA, it creates
a specific legal regime on which the regulation of digital platforms will be built. Competition
policy, with its powerful and flexible toolbox, has a different but complementary purpose. As
the DMA has not even been enforced yet I think a reasonable approach would be to wait and
see. I am confident in any case that a dialogue, most notably with national competition
agencies, is necessary.

To hear more, see the Program, and register for the conference below:

* The views and opinions expressed in this document do not necessarily represent those of the speakers’ institution or clients.
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