
4th Cartels Workshop: An advanced seminar on substantive
and procedural EU developments
Workshop II - Procedural Issues, Wednesday 25 January 2023

Interview with Maria Luisa Tierno Centella (Spanish Competition
Authority) by Kyriakos Fountoukakos (Herbert Smith Freehills)

Maria Luisa Tierno Centella (Director-General for Competition, Spanish Competition
Authority) has been interviewed by Kyriakos Fountoukakos (Managing partner,
Herbert Smith Freehills) in anticipation of the 4th Cartels Workshop, to be held in
Brussels on Wednesday, January 25th.
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Registrations & Program here

Kyriakos Fountoukakos: There has been a lot of debate in specialist circles about the
difficulties with leniency application incentives. This is said to be due to the rise of
private damages actions which creates a strong disincentive for applicants coming
forward as ultimately they will face monetary liability despite an immunity from fines.
Other disincentives include the complexity of coordinating leniency regimes around the
world and also the fact that cases are more often these days in greyer areas and not
classic, clear-cut cartels. On the other hand, regulators appear to be aware of this issue
and seem to be ramping up enforcement. Do you see this from your perspective as an
enforcer at a major EU NCA? What are the main initiatives that the CNMC has taken to
reactivate cartel enforcement after the Covid-19 situation and/or to increase the number
of leniency applications? What is the CNMC and other regulators doing to increase
ex-officio investigations and to introduce more incentives for leniency applicants? Would
the CNMC be in favour of immunising leniency applicants for damages as it has been
much debated over the last few months? Could this be realistically implemented in
practice?

Maria Luisa Tierno Centella: The issues you have mentioned are indeed relevant when
competition lawyers and their clients assess the stakes at hand in applying for leniency or
rather taking their chances. Other factors are equally relevant. For instance, the perceived
probability of being caught before the infringement becomes time-barred in a given
jurisdiction is part of the equation.

The ability of the relevant jurisdictions to tackle cartel cases with or without leniency may be
a key decision factor. In this regard, the CNMC contributes to cartel enforcement with a
remarkable ex-officio record: between 2018 and 2022, (since the creation of the Economic
Intelligence Unit) 70% of our cartel decisions have not been triggered by a leniency
application, which did not prevent the CNMC from adopting 17 cartel decisions (some of
which address more than one cartel), and 12 were not triggered by a leniency application. On
the other hand, leniency proved to be useful, because 9 of them (or 53%) entailed the granting
of leniency reward (immunity and/or reduction of fines). Overall, since the first leniency
application decision, in 2010, half of our cartel decisions were not triggered by leniency
applications: 36 decisions out of 86 entailed direct leniency applications (42% out of which
70% were immunity applicants and 30% were reductions of fine) and another 8 decisions
originated from information of on other offences gathered during inspections (that makes 44
out of 86).

Our increased rate of ex-officio cartel investigations since 2018 is partly due to our figures
concerning bid-rigging cases (70% of our cartel cases concern bid-rigging), as a result of our
success in developing the tools to have a complete digital database of public procurement in
Spain (once electronic tendering became compulsory in Spain), to perform instant searches on
any type of document and (structured or non-structured) data, to identify losing bids and
bidders and to apply digital tools and intelligence on those data in order to ascertain patterns
and predict flows. Our whistleblower tool is well-established by now and is helping us in
verifying leads.
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Gaining leniency protection from fines for directors is also an incentive for cooperation
in Spain. The CNMC has imposed fines on 56 directors since 2018 and no one wants to read
their full name published in all the national newspapers. Individuals can submit leniency
applications or be covered by the leniency application of a company. We continue to introduce
new features.

Since 12 January 2023 immunity from fines extends to immunity from criminal prosecution
concerning those directors upon entry into force of an amendment of the Criminal Code
extending immunity.

Leniency protects from the ban from contracting with the public authorities attached to
cartel infringements. For some companies, public contracting is of paramount importance
and avoiding a ban on it through leniency is an imperative concern. The CNMC has just
finished a public consultation on the criteria to establish the scope and duration of the public
contracting ban for competition violations with a view to start imposing it instead of referring
the decision to the Ministry of Finance. This novelty will be introduced in 2023.

Public consultations and advice from fellow authorities is even more important whenever a
substantial change relevant to the assessment of leniency benefits is introduced in a
jurisdiction, for any uncertainty for the stakeholders may have a domino effect on other
jurisdictions concerning international cartels. International convergence and predictability
contribute to the legal counsels’ assurance in advising to apply for leniency. Uncertainties may
chill applications until changes settle down. By the way, in my experience dealing with
international cartels, I believe it is worth pondering that being a leniency applicant has the
collateral benefit of channeling agencies’ cooperation according to the companies’ waivers.
As to any uncertainty on the applicability of the leniency notice to a given practice, it is
possible to discuss the matter with us in hypothetical terms.

Concerning private enforcement, uncertainty regarding the magnitude and conditions to obtain
damages is dissipating gradually as we learn how the Spanish courts deal with cartel decisions
triggering damages claims. So far, most of the claims followed on the European
Commission’s trucks decision, accounting for around 3000 judgments in the first instance and
around 1500 judgments on appeal in Spain. While those numbers may be striking, about half
of the judgments grant damages of 5%, others grant 8%, 10%, just a few go up to 15%... and
there are also numerous cases in which no damages have been awarded on several grounds,
including that the court considered that the claimant had failed to quantify them properly.
When we turn to damages claims following on from the CNMC’s decision against car
producers, about 40 judgments in first instance. Out of the judgments accessible in the public
database we see that in about half of them the claimant did not succeed on different grounds
and, for the other half the damages granted vary from 3% to 9%. This is a case characterized
by the high number of companies involved (23), which in itself increases the likelihood that
applications for leniency could be lodged.

A realistic knowledge of how private enforcement is actually applied, together with our
enhanced ex-officio capacities and activity, as well as the other incentives and risks I have
mentioned, may reshape the current perception of its impact on leniency incentives in EU
jurisdictions like Spain, which do not grant punitive damages, where the loser in court pays
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the costs, where the successful immunity applicant is only liable to its own victims, where
leniency statements are absolutely protected, where the extent of the damage has to be
quantified as well as the causal link between the infringement and the harm caused, and where
a passing-on defense is available.

In such a context, the case for protecting the successful immunity applicant from damages
litigation altogether (that means, protecting it from paying damages to its own victims) is far
from straightforward. It would automatically increase the liability for cartel damages of the
other cartelists irrespective of their own relative role in the cartel. Beyond that fairness issue, a
wealth of collateral effects would need to be assessed and addressed: the immunity applicant’s
victims could experience more practical difficulties in obtaining satisfaction from other cartel
members. Then, such protection might deter applications for reduction of fines, potentially
depriving the competition authority from crucial contributions of evidence providing
significant added value to the investigation. Likewise, fully protecting the immunity applicant
might also deter other cartelists from settling the case in view of the increased stakes.

Another key aspect of cartel proceedings is the efficiency of the administrative
procedure. Procedures are cumbersome for both defendant companies and the
authorities. Settlement procedures help speed up the process and result in efficiencies.
This has been the experience at EU level with some difficulties however in the case of
hybrid settlement cases. What measures are being taken by the CNMC to speed up and
enhance its cartel enforcement practice? I understand that the CNMC is in the process
of introducing a new settlement procedure in Spain. What are the main challenges
associated with this adoption and when do you foresee that this new procedure will be up
and running?

Maria Luisa Tierno Centella: The settlement procedure will be hopefully included in the
Spanish competition law shortly. This new instrument should reduce litigation and simplify
mainly the procedure before the board, increasing overall efficiency and freeing up valuable
resources. However, our focus in Spain is not the shortening of proceedings because our
deadlines are already very tight. A final decision has to be adopted 18 months after the
initiation of formal proceedings (absent some limited suspensive events) and parties have two
rounds for allegations (one before the investigating body and one before the board). The bill
pending before the Parliament foresees an extension of 18 months to 24 and that term will
be suspended during settlement talks.

The increasing use of algorithms and artificial intelligence could lead to new types of
anti-competitive practices which could be particularly difficult to detect and assess with
traditional enforcement tools. Is this area a focus for the CNMC? If so, what measures
are being taken by the CNMC to detect, prevent and tackle so-called “algorithmic
cartels”?

Maria Luisa Tierno Centella: This is indeed an area of focus for us. The CNMC´s
priorities set out in its Action Plan for 2021-2022 included the analysis of algorithms and
artificial intelligence to gain a better understanding of their potential use in anticompetitive
conduct and to enhance our detection capabilities. Our priorities also include the analysis of
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the business models of digital companies that often rely on algorithms and artificial
intelligence, to detect possible competition restrictions.

In 2021 we had an interesting case in 2021 concerning real estate brokers (S/0003/20
PROPTECH) illustrating how algorithms included in shared software may facilitate collusion
and ensure compliance in the context of a price-fixing agreement. Beyond that case, we are
looking into the pricing strategies of tech companies in a number of ongoing investigations,
taking into account the algorithms they deploy and the data fed into them.

Regarding detection, it can be highlighted the recent incorporation of automated processes at
CNMC, such as the creation of specific algorithms for data extraction and recognition and the
availability of data from all participating bids and bidders. As mentioned before, especially for
the bid-rigging cases, this opens the range of available techniques and analyses, particularly
those derived from machine learning and the use of tools such as graph analysis.

The ECN+ Directive is an essential instrument enabling cooperation between the
European Commission and national competition authorities. How well does this
cooperation work in practice and what are the main benefits in your view? Would you be
in favour of any change that would enhance cooperation in e.g. parallel
investigations, dawn raids, etc.?

Maria Luisa Tierno Centella: The introduction of the ECN+ has enabled National
Competition Authorities to become more effective enforcers of European competition rules,
by harmonizing to some extent the resources, powers, and tools available to guarantee a better
cartel enforcement in a consistent manner within each Member State. It aims to make sure that
the National Competition Authorities benefit from the same guarantees of independence and
adequate resources, have effective investigative and decision-making powers, are capable of
imposing proportionate and deterrent fines, benefit from coordinated leniency programs, and
provide each other with mutual assistance to safeguard the system of close cooperation within
the ECN. The new amendments have brought many advantages at a European level and at a
national level, where key issues are addressed and minimum standards set, which allows for
an easier and more effective cooperation among the European Commission, the CNMC, and
the other EU National Competition Authorities.

In fact, Spain has already experienced the benefits of cooperation under the ECN+ Directive.
Last year, both the Portuguese and the Spanish Competition authority developed a joint
inspection at the premises of a Spanish company. My inspection order included Portuguese
inspectors in the teams raiding a company over potential market-sharing and unlawful
information exchanges among competitors.

Only last year as well, the Leadiant case (abuse of dominance in the pharma sector) is a good
example of coordination among competition authorities within the ECN, and we very often
coordinate in merger control.

In the future, one could consider further harmonization within the ECN, such as extending to
the Member States the remit of legal professional privileged (LPP) established in EU case law
and having the same prescription rules and deadlines for Article 101 and 102 infringements
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irrespective of the authority dealing with them. We could also explore further convergence on
fines, on access to information or even consider setting up joint investigative teams.

To hear more, see the Program, and register for the conference for free, click
below:

* The views and opinions expressed in this document do not necessarily represent those of the speakers’ institution or clients.

4th Cartels Workshop, 25 January 2023 ⓒ Concurrences 6/6

https://events.concurrences.com/en/cartels-workshop-2023

