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Key Characteristics of Digital Economy Raise New Issues

• Extreme returns to scale – no firm, unless armed with a much superior and cheaper 
technology, would want to enter a market dominated by an incumbent

• Network effects – Prevents entrants, even with a better product, from ousting an 
establish (inferior) incumbent due to the difficulty for users to coordinate migration to a 
new (better) platform

− Hard for smaller firms to compete, even with a better product, if they don't have a 
critical mass of users

− But large platforms are more efficient than smaller ones, leaving space for only a 
small number of platforms in the market

• Role of data – Data has become an increasing competitive parameter to develop new, 
innovative, products and services

• Features of market encourage and reward innovation, but can also can raise entry 
barriers, giving incumbents strong competitive advantage

• Concerns that dominant digital companies may have strong incentives to engage in 
anti-competitive behavior
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Established Concepts to be Adapted to Digital Economy

• Consumer welfare standard - Strategies used by dominant platforms aimed at 
reducing competitive pressure "should be forbidden" in the absence of clearly 
documented consumer welfare gains

• Market definition:

− Less emphasis on market definition and more emphasis on theories of harm and 
identification of anti-competitive strategies 

− Define ecosystem-specific aftermarkets where firms' lock-in strategies are 
successful and consumers find it difficult to leave a digital ecosystem

• However: CERRE report (May 2019)

− Guidance on how to define markets and market power with two-sided platforms

− Assessment of single- and multi-homing (not standard price test or shares)
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EC Digital/Tech Mergers Decisional Practice

• No “big data” market
• Data examined as an input in datasets and other products

• Data and data collection examined as competitive advantage/entry barrier in merger 
cases 

» Thomson/Reuters; Bayer/Monsanto: high barriers to entry for creating rival 
datasets led to divestments of copies or relevant database or related assets

• Input foreclosure unsuccessfully examined

» Microsoft/LinkedIn and IMS Health/Cegedim Business

• EC hesitant to conclude that consumer data could be essential and/or non-replicable

» Facebook/WhatsApp; Microsoft/LinkedIn; Telefónica UK/Vodafone UK/Everything 
Everywhere/JV and Verizon/Yahoo

• GDPR as a “fix” for foreclosure 

» Microsoft/LinkedIn; Verizon/Yahoo; Sanofi/Google/DMI JV

• Issues relating to personal data not a matter for competition law

» ECJ Asnef-Equifax; Facebook/WhatsApp and Microsoft/LinkedIn

» Germany’s Bundeskartellamt Facebook decision 



5 Skadden, Arps, Slate, Meagher & Flom LLP and AffiliatesEdit on Slide Master

Legislation as a Solution to Competition Challenges? 
• GDPR:

• Right to data portability, Art. 20
• Right of access to personal data by data subject, Art. 15
• However, GDPR not designed to grant access to data or request data interoperability between services

• EU Platform-to-Business Regulation:
• Creates a fair, transparent and predictable business environment for smaller businesses and traders 

using online platforms
• Platforms required to disclose what data they collect, and how they use it and share it with other 

business partners. Must be explicit about any options to opt out where the provision of data to third 
parties is not necessary (Article 9)

• Where personal data is concerned, GDPR applies
• Platforms must also disclose self-preferencing practice and ranking parameters
• Bans number of unfair practices incl. sudden, unexplained, account suspensions and requires plain 

and intelligible terms and advance notice for changes
• Platform providers must comply by 12 July 2020

• Sectoral legislation, e.g. Revised Payment Services Directive (“PSD2") enables third parties (incl. 
FinTech and tech companies) to obtain customers' data from incumbent banks upon the customers' 
express consent

• EU Digital Services Act under development. Designed to address digital platforms rules and look 
into how non-personalised data can be used and shared to develop new technologies and business 
models
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Mergers, Innovation and the Economics Analysis
• Divergence in factors that should be included in the analysis of innovation-intensive mergers: 
• P. Régibeau, K. E.Rockett (Mergers and Innovation, March 2019): 

− Mergers are more conducive to efficiency gains in industries where innovation is important
− Importance of having a complete list of potential innovation-specific efficiencies
− Need to distinguish between innovation effects that are grounded in (potential) product market 

overlaps and those that are not
− Competition authorities should pay attention not only to the effect of mergers on the level of 

innovation but also to the type/direction of R&D efforts
• Federico, Scott Morton, Shapiro (Antitrust and Innovation: Welcoming and Protecting Disruption, 

May 2019)
− Merger between rivals internalizes “business-stealing effects” arising from their parallel 

innovation efforts and thus tends to depress innovation incentives
− Merger-specific synergies, such as the internalization of involuntary spillovers or an increase in 

the productivity of R&D, may offset the adverse effect of a merger on innovation. But such 
effects in any given case may be limited 

• H. Hovenkamp (The looming crisis in antitrust economics, January 2020)
− Antitrust economics should be a tool for determining how a practice affects competition, which 

requires an assessment of who is getting hurt and how
− It does not always require highly technical analysis, but sometimes just informed common 

sense about how markets work and who is affected by policy changes



7 Skadden, Arps, Slate, Meagher & Flom LLP and AffiliatesEdit on Slide Master

Efficiencies to Be Taken Seriously

• EC new Chief Economist, P. Régibeau (GCR, 10 February 2020):
• Open to hearing efficiencies claims for mergers 

• As competition authorities get tougher on predicted price increase, they are required 
to be honestly open to the merging companies’ efficiencies claims (i.e. efficiencies 
specific to the merger under review)

• US FTC’s new chief economist, Andrew Sweeting (GCR, 10 February 2020): 

• The FTC has to take efficiencies seriously so it does not block procompetitive deals
• Recommends that merging companies claim efficiencies up front, not after the FTC 

has stated its estimate of anticompetitive effects and that they be clear about when 
efficiencies will reduce marginal or variable costs, rather than a fixed cost 
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Role of the EU Courts in Shaping the EUMR
• Modest number of merger appeals to the EU courts:

• Between 1989 and 2001, only 14 EC merger decisions were appealed
• Since 2001, over 40 EC decisions were appealed (of the a. 7,000 total EC merger 

decisions)
• In total, the EU courts have overturned 12 EC decisions, in whole or in part - including 5 

prohibition decisions (of only 30 EC prohibition decisions), 6 approval decisions and 1 
decision rejecting a request for a waiver of commitments

• No appeal in digital mergers so far

• However significant role of EU courts in clarifying the EUMR and shaping heightened 
evidentiary standards on the EC 
• E.g. Airtours, Schneider, Tetra Laval, led to EUMR reform, horizontal mergers guidelines, 

best practices guidelines, establishment of Chief Economist’s team to improve thorough 
economics analysis

• EU courts confirmed burden of proof, “balance of probabilities” test, need for “convincing 
evidence” 

• EC decisions overturned for procedural irregularities inconsistent with parties’ rights of 
defense 

• EU courts expedited fast-track procedure introduced in 2001 helped shorten courts 
proceedings to a. 11 months on average 


